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Committee on the Scottish Government Handling of Harassment 

Complaints 

John Swinney MSP 
Deputy First Minister 

c/o Clerk to the Committee 
Room T1.03 

The Scottish Parliament 
Edinburgh 
EH99 1SP 

BY EMAIL SGHHC@parliament.scot 

2 September 2020 

Dear Mr Swinney 

I am writing on behalf of the Committee in relation to its ability to scrutinise core 
matters within its remit. Specifically, the impact of Government legal advice on 
the judicial review and related communications being withheld from the 
Committee where the Government has chosen to maintain legal privilege.  

The Committee has been sent a very limited number of documents from the 
Government in support of its written submission to inform the judicial review 
phase of the inquiry. The Committee has previously asked the Scottish 
Government to reconsider its position on waiving legal privilege and your letter 
of 14 August 2020 confirmed that the Scottish Government was not willing to do 
this, stating that ‘if the Scottish Government were to waive privilege it would 
undermine this ability [to seek and receive legal advice] on future occasions 
when Ministers and officials choose to seek legal advice and would impact 
negatively on how and when legal advice is provided.’  

A written question from Jackie Baillie MSP, a member of the Committee, sought 
details of situations where the Scottish Government has waived legal privilege 
and published legal advice in the past. A number of examples are cited in the 
answer you provided yesterday, along with a confirmation that the Government 
has waived legal privilege in exceptional circumstances.  

The Committee is of the opinion that these are exceptional circumstances. 
Central to the Committee’s remit is how the Scottish Government dealt with 
complaints against the former First Minister and how it approached the judicial 
review of its handling of those complaints. The Committee fails to see how it can 
conduct effective scrutiny when the Scottish Government is withholding all 
communications about the judicial review proceedings.   
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In its letter of 11 August, the Committee also requested, as a matter of absolute 
urgency, a detailed description of the forms of the documents being withheld and 
the specific grounds for doing so. This has not been forthcoming  

As you are aware the Committee will take evidence from the Permanent 
Secretary and the Lord Advocate next Tuesday, specifically in relation to the 
Government’s role in the judicial review. The Permanent Secretary has offered 
to provide a chronology of key points in the review. The Lord Advocate has also 
suggested he will give consideration to what additional information the 
Government could share to inform the Committee’s scrutiny of the review. 
However, given the Government’s repeated commitments to co-operating with 
the Committee, and to provide it with the information it requires, a decision 
to waive privilege in these circumstances would be a necessary step 
towards fulfilling these commitments. 

Yours sincerely 

Linda Fabiani MSP  
Convener, Committee on the Scottish Government Handling of 
Harassment Complaints   
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SCOTTISH PARLIAMENT 

WRITTEN ANSWER 

1 September 2020 

Index Heading: Organisational Development and Operations 

Jackie Baillie (Dumbarton) (Scottish Labour): To ask the Scottish 

Government whether it has ever waived legal privilege to release legal advice 

given to ministers regarding (a) past court proceedings against them, (b) policy 

or administrative matters and (c) the making of potential decisions. 

 

S5W-31274 

John Swinney: By virtue of the right to legal professional privilege which 

attaches to all clients including Governments, the content of any legal advice 

received by the Scottish Government is confidential. 

 

Successive Scottish and Westminster Governments have not disclosed the 

source or content of legal advice other than in the most exceptional 

circumstances. 

 

The Scottish Ministers have authorised disclosure of legal advice in the particular 

circumstances of a very limited number of cases which each involved a judicial 

inquiry: the Scottish Child Abuse Inquiry, the (UK) Infected Blood Inquiry and the 

Trams Inquiry. 

 

 

 

 

 

 



Scottish Ministers, special advisers and the Permanent Secretary are covered 

by the terms of the Lobbying (Scotland) Act 2016.  See www.lobbying.scot 
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Permanent Secretary 

Leslie Evans 

 

 

T: 0131-244 4026   
E: permanent.secretary@gov.scot 

 

 

 

 

Linda Fabiani MSP 
Convener – Committee on the Scottish 
Government Handling of Harassment Complaints 
c/o Clerk to the Committee 
Room T1.03 
The Scottish Parliament 
Edinburgh 
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1 September 2020 
 
 
Dear Ms Fabiani 
 
Committee on the Scottish Government Handling of Harassment Complaints 
 
Thank you for your letter of 28 August inviting me to attend the Committee on 8 September.  
I confirm that I will attend the Committee on 8 September to give evidence as Permanent 
Secretary to the Scottish Government.   
 
You indicated that the first part of the session will be a continued discussion on the 
development of the Scottish Government’s Procedure for the Handling of Harassment 
Complaints Involving Current or Former Ministers. In order to ensure the session is as useful 
to the Committee as possible, it would be useful to receive an indication of the further areas 
the Committee wishes to explore. 
 
In relation to the second part of the session, which will be an exploratory discussion about 
the Scottish Government’s participation in the judicial review, you asked that I identify key 
decision-making officials involved.  It is important to be clear that decisions in relation to the 
Scottish Government’s participation any litigation are taken by Ministers, not by officials.  
That was the case in this instance.  As the most senior official I provided advice to Ministers 
as a part of their decision making process, and I will therefore be happy to answer questions 
about that role.  The Scottish Government’s written statement submitted to the Committee on 
20 July 2020 describes the respective roles of officials and Ministers in responding to the 
judicial review.  
 
You noted that the Committee remains unclear on the dates and details of key Government 
decisions in this process.  The Scottish Government will submit to the Committee in advance 
of 8 September a chronology of the main steps in the process. 
 
Finally, you asked about documents which are the property of the Court and cannot 
therefore be disclosed by the Scottish Government, unless they are already in the public 
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domain.  The Lord Advocate will be writing to you separately and will comment further on 
that.    
 
 
Yours sincerely 
 

 
 
Leslie Evans 
Permanent Secretary to the Scottish Government   
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Linda Fabiani MSP  
Convener  
Committee on the Scottish Government Handling of Harassment Complaints  
The Scottish Parliament  
 
By email to: SGHHC@parliament.scot 
 
 
 

01 September 2020 
 
 
Dear Convenor,  
 
Committee on the Scottish Government Handling of Harassment 
Complaints 
 
Thank you for your letter of 28 August inviting me to attend the Committee on 8 
September for an initial exploratory session on the judicial review.  I will be 
available to attend the Committee on that date. I note the issues which the 
Committee anticipates exploring at that session.  
 
As I stated in my letter of 4 August, the Scottish Government is prepared to give 
the Committee a full account of its legal position from time to time and the Deputy 
First Minister reiterated that commitment in his letter to you of 14 August.  Whilst 
in principle any Minister could offer that account, as the Government’s senior Law 
Officer I am available to the Committee in that regard.   
 
I understand from your letter of 28 August that you are also interested in the 
decisions taken in relation to the judicial review. Decisions about the conduct of 
litigation in which the Scottish Government is involved, like other decisions of 
Government, are taken collectively by Ministers or by officials on their behalf.  As 
a member of the Scottish Government who shares in the collective responsibility 
of all Ministers for those decisions, I will be happy to answer your questions so far 
as I am able to do so.  
 
I note the points which you have made about the dates and details of key decisions 
in relation to the judicial review, and I will explore whether the Scottish 
Government  can provide further information about the judicial review process in 
writing, whether in advance of the evidence session on 8 September or 



 
subsequently.  I also note your question about court documents, and, likewise, 
the Government will consider whether it can add to the comments which the 
Deputy First Minister has already made in his letter to you of 14 August. 
 

 
Yours sincerely, 

 
 

 
 

Rt HON W. JAMES WOLFFE, QC 
LORD ADVOCATE 

 
 


